
T he new OECD Guidance envisions that a broad range of
‘intangibles’ have to be remunerated when shared within an
international company. Groups typically have a multitude of

intangibles, such as know-how, brands (or umbrella brands),
patents, or trade secrets. Intangibles allow a local company to
charge higher prices for its products. These intangibles are a fre-
quent point of contention between taxpayers and tax authorities, as
it can be difficult to estimate just how much higher the prices are
and which company actually contributed to the higher price level.
Additionally, higher prices directly translate into higher profits after
the (often fuzzy) costs of the intangible are accounted for.

For example, a telecommunication company might be able to
charge higher calling or data rates due to its strong brand reputa-
tion. A bank might be able to charge additional expenses for its
services if it has a reputation for reliability, and a snack producer
might be able to sell at higher prices due to advertisements. To the
degree that these intangibles are created by other group compa-
nies, they should be remunerated. However, it can be difficult to
estimate just how much lower prices would be in the absence of a
specific intangible, and a brand might be economically co-devel-
oped through local and global activities.

License fees for such intangibles as trademarks and technical IP can
be based upon the actual ‘willingness-to–pay’ of the consumer, that
is, the actual price difference that the company can charge in the mar-
ket over and above the price for a similar product without this specif-
ic intangible. This willingness-to-pay can be identified through the

skillful use of surveys of actual customers. The survey calls for the sur-
plus a customer is willing to pay due to the specific intangible, such as
whether a user might pay one cent more for technical identical prod-
ucts when they are sold under a specific trade name.

Surveys have to be carefully structured, require a relevant cross-
section of the population, and control for other factors. Questions
must be unbiased and precise. We could apply this method to var-
ious cases:

For a telecommunications company, we could survey customers
in Latin America and demonstrate the higher willingness to pay for
technically improved data services.

For an asset management firm, we could determine the total
expense ratio compared to generic competitors, due to the firm’s
overall good reputation, which was attributed to the company.

For a consumer goods company, we could calculate the price
premium for snacks by comparing the prices of technically identi-
cal products in supermarkets in several European countries, less the
varying retention of income by retail companies.

When several group entities contributed to the intangibles, their
specific share in the development has to be determined, for exam-
ple, through historic costs or expert surveys, depending on the
case. Respective bargaining power has to be taken into account
through methods such as game theory – ‘rules of thumb’ are not
accepted anymore. 

This approach solved a multitude of complex trademark and
patent cases. Tax savings have been considerable.
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In the second of a series of updates on intangibles valuation and intellectual property (IP) assets, NERA principal
Philip de Homont and affiliated consultant Alexander Voegele look at intangibles that allow companies to charge
higher prices, and methods used to determine license fees.

License fees determined by the
‘willingness-to-pay’

Groups typically have a multitude of intangibles, such as brands or umbrella brands.


